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This submission is made on behalf of the Canadian Council of Archives (CCA) in response
to the Government of Canada’s Public Consultations on Canada-United States-Mexico
Agreement. The submission has been fully endorsed by l’Association des archivistes du
Québec, and the Association of Canadian Archivists. We write regarding two issues.

1. Negative effects of term extension

The Canada-United States-Mexico Agreement (CUSMA) includes extension of the term of
copyright protection from the Berne Convention standard of “life of the creator plus 50
years” to” life of the creator plus 70 years”. It is regrettable that this matter of significant
national cultural importance to Canada and Canadians became part of an international
trade agreement rather than more appropriate means. This term extension has disrupted
the balance of the Canadian Copyright Act and diminished the public domain as it has
delayed works from becoming freely publicly available for an additional twenty years. Itis
particularly troublesome as it extends the term of protection and causes ongoing serious
access problems for orphan works and out-of-commerce works which usually have little or
no economic value but may have significant cultural and historical value. The CUSMA
extension has diminished the public domain and has limited the works that libraries,
archives, and museums (LAMs) can make freely accessible online to Canadian
researchers and researchers around the globe. There is no doubt that online access to
resources is an integral part of the current research landscape for professional
researchers, students, and the general public. Further limitations on what LAMs can
provide online affects the dissemination of Canadian cultural heritage that is housed in,
and made accessible from, the wide variety of LAMs across Canada.

We require reliable evidence of the negative effects of the CUSMA term extension to
determine what mitigation or remediation is required. Currently, we have only anecdotal
information about the actual effects of the term extension on access to our holdings and
the subsequentimpact on research. As an integral part of this CUSMA review, the CCA
believes that a rigorous research program is required to examine how access to our
holdings has been affected since term extension came into effectin Canada. The CCA
strongly recommends that the federal government provide timely project funding for this
research to the following national organizations: the CCA, the Canadian Federation of
Library Associations (CFLA-FCAB), and the Canadian Museums Association (CMA). This
research will provide much needed evidence for future decision-making that affects
access to the historical and cultural heritage materials that Canadian LAMs acquire,



process, preserve, and make accessible in accordance with our mandates for the benefit
of the public good.

2. Legal circumvention of technological protection measures (TPMs)

A second concern relates to the circumvention of technological protection measures
(TPMs). The prohibition on circumvention of TPMs is of great concern to archivists. Much
archival material is not protected by TPMs, but all LAMs may acquire encrypted materials.
They may need to circumvent TPMs to determine whether they want to acquire it at all, or
to gain access to catalogue, preserve, and make it available to users. But by the time LAMs
acquire TPM protected materials, the passwords and/or encryption keys may have been
lost or forgotten, and it may be necessary to circumvent the TPMs for valid reasons. This is
an important addition to the exceptions that already permit the circumvention of TPMs. We
urge the Canadian government to bring this exception into force as soon as possible.

CUSMA includes a clause that permits circumvention of TPMs for the purpose of “access
by a nonprofit library, archive, or educational institution to a work, performance, or
phonogram not otherwise available to it, for the sole purpose of making acquisition
decisions” (Article 20.66(4)(g)). While this does not address all our needs, itis a good start.
It would also be helpful to have clear guidance about what can legally be done with the
work once we have decided to acquire it after circumventing the TPM. For example, can
LAMs now copy it to preserve it, and make it available to our users in accordance with the
exceptions we are already the beneficiaries of (including fair dealing)? We recommend that
the government develop guidelines regarding the uses of circumvented works that ensure
legal clarity for the stewards of Canada’s documentary heritage.
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